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“

EDMUND G. BROWN JR., Attorney General
of the State of California

GREGORY J. SALUTE
Supervising Deputy Attorney General

TERRENCE M. MASON, State Bar No. 158935
Deputy Attorney General

300 So. Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 897-6294

Facsimile: (213) 897-2804

Attorneys for Complainant
BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Accusation Against: CaseNo. 2004-1%6 0
JAMES FRANKLIN POWERS, JR.
13812 Acoro Street ACCUSATION
Cerritos, CA 90703 :
Registered Nurse License No. 620609

Respondent.

Complainant alleges:

PARTIES

1. Ruth Ann Terry, M.P.H., R.N. (Complainant) brings this Accusation
solely in her official capacity as the Executive Officer of the Board of Registered Nursing,
Department of Consumer Affairs.

2. On or about June 30, 2003, the Board of Registered Nursing (Board)
issued Registered Nurse License No. 620609 to James Franklin Powers, Jr. (Respondent). The
Registered Nurse License was in full force and effect at all times relevant to the charges brought
herein and expired on September 30, 2008. N o
p | e o
i | ST
I -




1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

JURISDICTION

3. This Accusation is brought before the Board, under the authority of the
following laws. All section references are to the Business and Professions Code unless otherwise

indicated.

STATUTORY PROVISIONS

4. Section 490 states:

“(a)  Inaddition to any other action that a board is permitted to take against a
licensee, a board may suspend or revoke a license on the ground that the licensee has been
convicted of a crime, if the crime is substantially related to the qualifications, functions, or duties
of the business or profession for which the license was issued.

“(b) Notwithstanding any other provision of law, a board may exercise any
authority to discipline a licensee for conviction of a crime that is indepéﬁdent of the authority
granted under subdivision (a) only if the crime is substantially related to the qualifications,
functions, or duties of the business or profession for which the licensee's license was issued.

“(c) A conviction within the meaning of this section means a plea or verdict of
guilfy ora conviction following a plea of nolo contendere. Any action that a board is permitted to
take following the establishment of a conviction may be taken when the time for appeal has
elapsed, or the judgment of conviction has been affirmed on appeal, or when an order granting
probation is made suspending the imposition of sentence, irrespective of a subsequent order
under the provisions of Section 1203.4 of the Penal Code.

“(d)  The Legislature hereby finds and declares that the application of this
section has been made unclear by the holding in Petropoulos v. Department of Real Estate (2006)
142 Cal.App.4th 554, and that the holding in that case has placed a significant number of statutes
and regulations in question, resulting in potential harm to the consumers of California from |
licensees who have been convicted of crimes. Therefore, the Legisl_ature ﬁnds z'md'r'déclares that
this section establishes an independent basis for a board to impés'é;di.s'éi'i‘al-ir;e’ugop a:lfcensee, and

that the amendments to this section made by Senate Bill 797 of the:2007 '-08_ Rﬁ%@ Session do
- . . 'x-. ‘r'; .
not constitute a change to, but rather are declaratory of, existing law.” %" &
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5. Section 2750 provides, in pertinent part, that the Board may discipline any
licensee, including a licensee holding a temporary or an inactive license, for any réason provided
in Article_ 3 (commencing with section 2750) of the Nursing Practice Act.

6. Section 2761 of the Code states:

“The board may take disciplinary action against a certified or licensed nurse or
deny an application for a certificate or license for any of the following:

“(a)  Unprofessional conduct, which includes, but is not limited to, the

following:

“(f)  Conviction of a felony or of any offense substantially related to the
qualifications, functions, and duties of a registered nurse, in which event the record of the
conviction shall be conclusive evidence thereof.”

7. Section 2762 of the Code states:

“In addition to other acts constituting unprofessional conduct within the meaning
of this chapter [the Nursing Practice Act], it is unprofessional conduct for a person licensed
under this chapter to do any of the following:

“(a) Obtain or possess in violation of law, or prescribe, or except as directed by a
licensed physician and surgeon, dentist, or podiatrist administer to himself or herself, or furnish
or administer to another, any controlled substance as defined in Division 10 (commencing with
Section 11000) of the Health and Safety Code or any dangerous drug or dangerous device as

defined in Section 4022,

“(c) Be convicted of a criminal offense involving the prescription, consumption,
or self-administration of any of the substances described in subdivisions (a) and (b) of this
section, or the possession of, or falsification of a record pertaining to, the substances described in
subdivision (a) of this section, in which event the record of the conviction is conclusjve evidence
thereof.” ‘ o

. : o T A S
8. Section 2764 of the Code provides, in pertmeilt_xpart,lt’dat the expiration of
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a license shall not deprive the Board éf jurisdiction to proceed with a disciplinary proceeding
against the licensee or to render a decision imposing discipline on the license.
REGULATORY PROVISIONS

9. California Code of Regulations, title 16, section 1444 states:

“A conviction or act shall be considered to be substantially related to the
qualifications, functions or duties of a registered nurse if to a substantial degree it evidences the
present or potential unfitness of a registered nurse to practice in a manner consistent with the
public health, safety, or welfare.”

COST RECOVERY

10. Section 125.3 of the Code provides, in pertinent part, that the Board may
request the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case.

CONTROLLED SUBSTANCES

11. “Methamphetamine,” is a Schedule II controlled substance as designated
by Health and Safety Code section 11055(d)(2) and is categorized as a “dangerous drug”
pursuant to Business and Professions Code section 4022.

FIRST CAUSE FOR DISCIPLINE
(Conviction of Substantially Related Crimes)

12. Respondent is subject to disciplinary action under section 2761,
subdivision (f) and section 490, in conjunction with California Code of Regulations, title 16,
section 1444, in that Respondent has been convicted of crimes substantially related to the
qualifications, functions or duties of a registered nurse, as follows:

a. On or about September 21, 2007, Respondent was convicted of one
misdemeanor count of violating Health and Safety Code section 11377, subdivision (a)
(possession of a controlled substance) in the criminal proceeding entitled fhé Pep_pl_e of the State
of California v. James Franklin Powers, Jr. (Super. Ct. Los Anggles,County, 2007? /Case No.

5LC06400). Respondent was denied probation and sentenced to 18(){'days‘iﬁ‘ L'o.s'Angeles County
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Jail to run concurrent with Case No. 7BF01050. The circumstances surrounding the conviction
are that on or about November 30, 2005, during a traffic stop by a Los Angeles County Sheriff
Deputy, Respondent was found to be in possession of Methamphetamine (a controlled
substance).

b. On or about September 21, 2007, Respondent was convicted of one
misdemeanor count of violating Penal Code section 368, subdivision (b)(1) (producing pain or
suffering to an elder) in the criminal proceeding entitled The People of the State of California v.
James Franklin Powers, Jr. (Super. Ct. Los Angeles County, 2007, Case No. 7BF01050).
Respondent was denied probation and sentenced to 180 days in Los Angeles County Jail. The
circumstances surrounding the conviction are that on or about January 27, 2007, Respondent,
after becoming angry with his mother, punched holes in walls and broke several doors at her
home. Respondent was asked to leave, but he refused. Respondent’s mother obtained an
Emergency Protective Order to keep Respondent away from her.

C. On or about April 11, 2007, Respondent was convicted of one felony
count of violating Health and Safety Code section 11370.1, subdivision (a) (possession of a
controlled substance while armed with a firearm) in the criminal proceeding entitled The People
of the State of California v. James Franklin Powers, Jr. (Super. Ct. Orange County, 2007, Case
No. 07NF0850). Respondent was placed on 3 years formal probation with terms and conditions
and sentenced to 150 days in Orange County Jail. The circumstances surrounding the conviction
are that on or about March 6, 2007, Brea Police officers, while responding to a call regarding a
suspicious vehicle, discovered Respondent in the vehicle and in possession of Methamphetamine
(a controlled substance). Respondent also had a loaded .25 caliber semi-automatic handgun
underneath the driver’s seat.

SECOND CAUSE FOR DISCIPLINE

(Possession of a Controlled Substance)
13. Respondent is subject to disciplinary action under ‘sAection 2761,

subdivision (a) and section 2762, subdivision (a), in that on or about November 30, 2005 and

March 6, 2007, Respondent was found to be in possession of Mq,t.ha.mphéti‘a}riine (a controlled
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substance). Complainant refers to, and by this reference incorporates, the allegations set forth
above in paragraph 12, subparagraphs (a) and (c), inclusive, as though set forth fully.
THIRD CAUSE FOR DISCIPLINE

(Conviction Involving the Possession of a Controlled Substance)

14. Respondent is subject to disciplinary action under section 2761,
subdivision (a) and section 2762, subdivision (c), in that on or about April 11, 2007 and
September 21, 2007, Respondent was convicted of 4 crime involving the possession of a
controlled substance. Complainant refers to, and by this reference incorporates allegations of
paragraph 12, subparagraphs (a) and (c), inclusive, as though set forth fully.

DISCIPLINE CONSIDERATIONS

15. To determine the degree of discipline, if any, to be imposed on
Respondent, Complainant alleges:

a. In or about 1996, Respondent was convicted of one misdemeanor count of
violaiing Vehicle Code section 23152, subdivision (a) (being under the influence of alcohol or
drugs) in the criminal proceeding entitled The People of the State of California v. James
Franklin Powers, Jr. (Super. Ct. Los Angeles County, 1996, Case No. ).

b. On or about July 28, 1993, Respondent was convicted of two
misdemeanor counts of violating Vehicle Code section 23152, subdivision (a) (being under the
influence of alcohol or drugs) in the criminal proceeding entitled The People of the State of
California v. James Franklin Powers, Jr. (Super. Ct. Los Angeles County, 1993, Case No.
93M03040).

C. On or about February 24, 1992, Respondent was convicted of one
misdemeanor count of violating Penal Code section 243, subdivision (d) (battery with serious
bodily injury) in the criminal proceeding entitled The People of the State of California v. James
Franklin Powers, Jr. (Super. Ct. Los Angeles County, 1991, Case No. 91M06044),

- d. On or about October 28, 1986, Respondent was coﬁ"victed._'(-)f one, .
misdemeanor count of violating Penal Code section 647, subdivision (f) (dis_(")rderly'c.c_)xbduct) in

the criminal proceeding entitled The People of the State of California v. fd&'}h‘e's' F );znklin Powers,
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Jr. (Super. Ct. Los Angeles County, 1986, Case No. M43181).
PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Board issue a decision:

1. Revoking or suspending Registered Nurse License No. 620609, issued to
Respondent.

2. Ordering Respondent to pay the Board of Registered Nursing the
reasonable costs of the investigation and enforcement of this case, pursuant to Business and
Professions Code section 125.3;

3. Taking such other and further action as deemed necessary and proper.

DATED: _2|2.3\0 9

s e
RUTH ANN TERRY, M’P.H,, R.N.
Executive Officer
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant
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